                                  Arar v. Ashcroft 

               UNITED STATES COURT OF APPEALS (2d Circuit)

                           (November 2, 2009) 
Arar [a non-U.S. citizen] alleges that he was detained while changing planes at Kennedy Airport in New York (based on a warning from Canadian authorities that he was a member of Al Qaeda), mistreated for twelve days while in United States custody, and then removed to Syria via Jordan pursuant to an inter-governmental understanding that he would be detained and interrogated under torture by Syrian officials.]

Arar’s complaint alleges violations of the Torture Victim Protection Act (“TVPA”) and the Fifth Amendment.  The District Court dismissed the complaint. A three-judge panel of this Court unanimously held that: (1) the District Court had personal jurisdiction over Thompson, Ashcroft, and Mueller; (2) Arar failed to state a claim under the TVPA; and (3) Arar failed to establish subject matter jurisdiction over his request for a declaratory judgment.  After in banc rehearing, the panel opinion is vacated and the judgment of the district court is affirmed. 

We have no trouble affirming the district court’s conclusions that Arar sufficiently alleged personal jurisdiction over the defendants who challenged it, and that Arar lacks standing to seek declaratory relief.  We do not reach issues of qualified immunity or the state secrets privilege.  As to the TVPA, we agree with the unanimous position of the panel that Arar insufficiently pleaded that the alleged conduct of United States officials was done under color of foreign law.  We agree with the district court that Arar insufficiently pleaded his claim regarding detention in the United States, a ruling that has been reinforced by the subsequent authority of Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007).  Our attention is therefore focused on whether Arar’s claims for detention and torture in Syria can be asserted under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971) (“Bivens”). 

     This opinion holds that “extraordinary rendition” is a context new to Bivens claims, but avoids any categorical ruling  on alternative remedies--because the dominant holding of this opinion is that, in the context of extraordinary rendition, hesitation is warranted by special factors.  We therefore affirm.  

     Our ruling does not preclude judicial review and oversight in this context.  But if a civil remedy in damages is to be created for harms suffered in the context of extraordinary rendition, it must be created by Congress, which alone has the institutional competence to set parameters, delineate safe harbors, and specify relief.  If Congress chooses to legislate on this subject, then judicial review of such legislation would be available. 
    Applying our understanding of Supreme Court precedent, we decline to create, on our own, a new cause of action against officers and employees of the federal government.  Rather, we conclude that, when a case presents the intractable “special factors” apparent here, it is for the Executive in the first instance to decide how to implement extraordinary rendition, and for the elected members of Congress--and not for us as judges--to decide whether an individual may seek compensation from government officers and employees directly, or from the government, for a constitutional violation.  Administrations past and present have reserved the right to employ rendition, and not withstanding prolonged public debate, Congress has not prohibited the practice, imposed limits on its use, or created a cause of action for those who allege they have suffered constitutional injury as a consequence. 

 Article 3 of the Convention Against Torture “prohibits any state party to the Convention from expelling, returning or extraditing any person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture, and provides that the determination of whether such grounds exist [must take]into account all relevant considerations including, where applicable, the existence in the State concerned of a consistent pattern of gross, flagrant or mass violations of human rights.” 

The TVPA creates a cause of action for damages against any “individual who, under actual or apparent authority, or color of law, of any foreign nation . . . subjects an individual to torture.”  28 U.S.C. § 1350 note (a)(1).  Count One of Arar’s complaint alleges that the defendants conspired with Jordanian and Syrian officials to have Arar tortured in direct violation of the TVPA. 

Accordingly, to state a claim under the TVPA, Arar must adequately allege that the defendants possessed power under Syrian law, and that the offending actions (i.e., Arar’s removal to Syria and subsequent torture) derived from an exercise of that power, or that defendants could not have undertaken their culpable actions absent such power.  The complaint contains no such allegation.  
     Furthermore, a plaintiff in a Bivens action is required to allege facts indicating that the defendants were personally involved in the claimed constitutional violation. But he fails to specify any culpable action taken by any single defendant, and does not allege the “meeting of the minds” that a plausible conspiracy claim requires.  

In Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971), the Supreme Court “recognized for the first time an implied private action for damages against federal officers alleged to have violated a citizen’s constitutional rights.” 
The purpose of the Bivens remedy “is to deter individual federal officers from committing constitutional violations.” So a Bivens action is brought against individuals, and any damages are payable by the offending officers. Notwithstanding the potential breadth of claims that would serve that objective, the Supreme Court has warned that the Bivens remedy is an extraordinary thing that should rarely if ever be applied in “new contexts.” 
The context of this case is international rendition, specifically, “extraordinary rendition.”  Extraordinary rendition is treated as a distinct phenomenon in international law. 
It is a substantial understatement to say that one must hesitate before extending Bivens into such a context. A suit seeking a damages remedy against senior officials who implement an extraordinary rendition policy would enmesh the courts ineluctably in an assessment of the validity and rationale of that policy and its implementation in this particular case, matters that directly affect significant diplomatic and national security concerns. 

The Supreme Court has expressly counseled that matters touching upon foreign policy and national security fall within “an area of executive action ‘in which courts have long been hesitant to intrude’” absent congressional authorization.  

• the constitutional separation of powers among the 13 branches of government, Curtiss-Wright Exp. Co., 299 U.S. 304, 320-22 15 (1936) (noting the “plenary and exclusive power of 16 the President as the sole organ of the federal 17 government in the field of international 18 relations” and discussing the difficulties 19 presented by congressional--let alone judicial-​ involvement in such affairs), 
• the limited institutional competence of the  judiciary, see Boumediene v. Bush, 128 S. Ct. 24 2229, 2276-77 (2008) (“Unlike the President and some designated Members of Congress, neither the 26 Members of this Court nor most federal judges begin the day with briefings that may describe new and serious threats to our Nation and its people. The law must accord the Executive substantial authority to apprehend and detain those who pose a real danger to our security.”); see also Munaf v. 32 Geren, 128 S. Ct. 2207, 2226 (2008) (“The Judiciary is not suited to [make] determinations [in the area of foreign affairs] that would . . .  undermine the Government’s ability to speak with one voice in this area.  In contrast, the political branches are well situated to consider sensitive foreign policy issues, such as whether there is a serious prospect of torture at the hands of any ally, and what to do about it if there is.” 
True, courts can--with difficulty and resourcefulness- consider state secrets and even reexamine judgments made in the foreign affairs context when they must, that is, when there is an unflagging duty to exercise our jurisdiction.  
[T]he special needs of foreign affairs must stay our  hand in the creation of damage remedies against  military and foreign policy officials for allegedly unconstitutional treatment of foreign subjects causing injury abroad.  The foreign affairs implications of suits such as this cannot be ignored--their ability to produce what the Supreme Court has called in another context “embarrassment of our government abroad” through “multifarious pronouncements by various departments on one question.”  Whether or not the present litigation is motivated by considerations of geopolitics rather than personal harm, we think that as a general matter the danger of foreign citizens’ using the courts in situations such as this to obstruct the foreign policy of our government is sufficiently acute that we must leave to Congress the judgment whether a damage remedy should exist. 

Absent clear congressional authorization, the judicial review of extraordinary rendition would offend the separation of powers and inhibit this country’s foreign policy.  These concerns must counsel hesitation in creating a new damages remedy that Congress has not seen fit to authorize. 
None of this is to say that extraordinary rendition is or should be a favored policy choice.  At the same time, the officials required to decide these vexed issues are “subject to the pull of competing obligations.” Still, Congress is the appropriate branch of government to decide under what circumstances (if any) these kinds of policy decisions--which are directly related to the security of the population and the foreign affairs of the country--should be subjected to the influence of litigation brought by aliens. 
All of these special factors notwithstanding, we cannot ignore that, as the panel dissent put it, “there is a long history of judicial review of Executive and Legislative decisions related to the conduct of foreign relations and national security.” Where does that leave us? We recognize our limited competence, authority, and jurisdiction to make rules or set parameters to govern the practice called rendition.  By the same token, we can easily locate that competence, expertise, and responsibility elsewhere: in Congress.  Congress may be content for the Executive Branch to exercise these powers without judicial check.  But if Congress wishes to create a remedy for individuals like Arar, it can enact legislation that includes enumerated eligibility parameters, delineated safe harbors, defined review processes, and specific relief to be afforded.  Once Congress has performed this task, then the courts in a proper case will be able to review the statute and provide judicial oversight to the “Executive and Legislative decisions [which have been made with regard] to the conduct of foreign relations and national security.”
 CONCLUSION For the reasons stated above, the judgment of the District Court is affirmed.  The panel opinion is hereby vacated. 
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